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Final Office Action dated: August 10, 2009 

Response to Final Office Action dated: October 6, 2009 

REMARKS 

This Response is made in reply to the Final Office Action dated August 10, 
2009, in which: 

Claims 9-15 were rejected under 35 USC § 112(2) as indefinite for lack of 
corresponding structure in the specification; 

Claims 9-12 and 15 were rejected under 35 USC § 102(b) as anticipated by 
Mcintosh (CA 2 344 908); and 

Claims 13 and 14 were rejected under 35 USC § 103(a) as obvious over 
Mcintosh in view of Vogel '528 (U.S. Pat. No. 4,136,528), Vogel '781 (U.S. Pat. No. 
4,193,781), or Dube (U.S. Pat. No. 6,089,033). 

Applicants respectfully traverse the rejections below. Claims 9-15 are 
pending. 

Claims 9-15 were rejected under 35 USC § 112(2) as indefinite for lack of 
corresponding structure in the specification. 

In support of the rejections under 35 USC § 112(2), Examiner asserted that 
"it is very unclear . . . what disclosed structure in the specification corresponds 
to" various claim recitations. (See Final Office Action, pages 2-4). However, one 
of ordinary skill will understand that the "first estimator" recited by claim 9 
includes almost any structure configured, according to paragraphs 36-41 of the 
written description, for estimation of "at least one parameter representative of 
the temperature conditions of the heat exchanger" or an equivalent thereof. 
Likewise, the "second estimator" recited by claim 9 includes almost any structure 
configured, according to paragraph 35 of the written description, for estimation 
of "a parameter indicative of expected heat exchange between the heat exchanger 
and the second fluid" or an equivalent thereof. One of ordinary skill also will 
understand that the "processor" recited by claim 9 includes a general purpose 
processor or equivalent circuitry configured by hardware or by software, 
according to paragraph 42 and equations 6-8 of the written description, for 
estimation of a second fluid outlet temperature or an equivalent thereof. 
Additionally, one of ordinary skill will understand that the "comparator" recited 
by claim 9 includes any structure compatible with the recited estimators, 
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processor, and memory means, configured to compare the estimated second fluid 
outlet temperature to an estimated value or an equivalent thereof. The recited 
first and second estimators and comparator are further defined by the implicit 
requirement that the estimators and the comparator must be compatible with 
"memory means" and a "processor" or an equivalent thereof. All these terms are 
well understood by those of ordinary skill in the art of devices for detecting 
abnormalities and /or are sufficiently described in the specification. 

Generally, "[i]f the scope of a claim would be reasonably ascertainable by 
those skilled in the art, then the claim is not indefinite." (MPEP 2173.05(e), 
emphasis added, citing to Energizer Holdings Inc. v. lnt'l Trade Comm. 'n, 435 F.3d 
1366 (Fed. Cir. 2006)). As discussed above, the scope of claims 9-15 can 
reasonably be ascertained by those skilled in the relevant art. Thus, claims 9-15 
meet the requirements of 35 USC § 112(2). Accordingly, Applicants respectfully 
request that the rejections under 35 USC § 112(2) be withdrawn. 

Claims 9-12 and 15 were rejected under 35 USC § 102(b) as anticipated by 
Mcintosh (CA 2 344 908). 

An anticipation rejection is improper unless a single prior art reference 
identically shows or discloses each and every claim recitation. See In re Bond, 910 
F.2d 831 (1990). 

Claim 9 specifically recites a heat exchanger abnormality detection device 
comprising, among other elements, a processor establishing a estimated second 
fluid outlet temperature. In this regard, and in response to Examiner's 
arguments made at page 8 of the Final Office Action, Applicants submit that 
"estimating" and "measuring" are separately recited in claim 9 because the two 
words have different meanings. For example, an "estimate" is commonly 
defined as "an approximate calculation of quantity or degree or worth", 
("estimate", definition at http: / / wordnetweb, princeton.edu/ perl / webwn, last 
visited September 11, 2009; emphasis added). By contrast, a "measurement" is 
commonly defined as "a figure, extent, or amount obtained by measuring'' an 
object or a property of an object, ("measurement", definition at 
'hfte^Z/w^ last visited September 11, 2009; 

emphasis added). 
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Mcintosh fails to show or disclose establishing an estimated second fluid 
outlet temperature, as recited by claim 9. In fact, 'TIG. 13 [of Mcintosh's 
disclosure] is a schematic showing the location of each of the sensors used to 
obtain the measured inputs /' (Mcintosh, page 15, second paragraph, emphasis 
added). Mcintosh's FIG. 13 shows a sensor for measuring Tcwr, which Examiner 
asserts to be equivalent to the " second fluid outlet temperature" that is estimated 
by the device recited in claim 9. (See Final Office Action, page 8). Although 
Applicant is not entirely sure what Examiner intends by the arguments on page 8 
of the Final Office Action, Examiner appears to assert that Mcintosh's Tcwr is 
measured, not estimated. Applicants agree that Mcintosh expressly discloses 
measuring a second fluid outlet temperature, but does not show or disclose 
establishing an estimated second fluid outlet temperature. At least because 
Mcintosh fails to show or disclose establishing an estimated second fluid outlet 
temperature, the rejection of claim 9 as anticipated by Mcintosh is improper 
under 35 USC § 102(b), and should be withdrawn. At least because claims 10-12 
and 15 depend from claim 9, and include additional recitations, the rejections of 
claims 10-12 and 15 over Mcintosh also are improper under 35 USC § 102(b), and 
should be withdrawn. 

Claims 13 and 14 were rejected under 35 USC § 103(a) as obvious over 
Mcintosh in view of Vogel '528 (U.S. Pat. No. 4,136,528), Vogel '781 (U.S. Pat. No. 
4,193,781), or Dube (U.S. Pat. No. 6,089,033). 

An obviousness rejection is improper unless supported by a clearly stated 
prima facie case of obviousness. A prima facie case of obviousness under 35 USC 
§103(a) is established only if the prior art would have taught or suggested the 
claimed subject matter "as a whole" to a person of ordinary skill in the art, at the 
time of the claimed invention. In particular, when an element of the claimed 
invention is not taught or suggested by any of the references in a proposed 
combination, then the combination of the deficient references likewise fails to 
teach or suggest the claimed invention. 

Claims 13 and 14 depend from claim 9, and include additional recitations. 
Mcintosh fails to teach or suggest establishing an estimated second fluid outlet 
temperature, as recited by claim 9. If anything, Mcintosh teaches measuring a 



4 of 5 



Application Serial No.: 10/531,056 

Final Office Action dated: August 10, 2009 

Response to Final Office Action dated: October 6, 2009 

second fluid outlet temperature. Thus, if anything, Mcintosh teaches away from 
establishing an estimated second fluid outlet temperature. Examiner has not 
explained how any of the secondary references might possibly remedy the 
contrary teachings of Mcintosh with reference to claim 9. Even the combination 
of Mcintosh with Vogel '528, Vogel '781, and Dube still fails to teach or suggest 
establishing an estimated second fluid outlet temperature, as recited by claim 9. 
Thus, Examiner has not stated a prima facie case of obviousness regarding claim 
9. At least because a prima facie case of obviousness has not been stated with 
reference to claim 9, the rejections of dependent claims 13 and 14 over Mcintosh, 
in view of Vogel '528, Vogel '781, and /or Dube, are improper under 35 USC § 
103(a), and should be withdrawn. 

As Applicants have overcome or traversed each and every rejection raised 
by Examiner, Applicants respectfully request that Examiner withdraw the 
present objections and rejections and pass to issue claims 9-15. 

Applicants believe no fees are due in connection with this Response. If 
any fees are deemed necessary, Attorneys for Applicants hereby authorize the 
Commissioner to deduct such fees from our Deposit Account 13-0235. 

Respectfully submitted, 

By /Marina F. Cunningham/ 
Marina F. Cunningham 
Registration No. 38,419 
Attorney for Applicants 

Customer No. 35301 

Mccormick, paulding & huber llp 

CityPlace II, 185 Asylum Street 
Hartford, CT 06103-3402 
(860) 549-5290 
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